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with briefs in support thereof. The Pre-
siding Officer shall set a time by which
reply briefs must be submitted. All
submissions shall be in writing, shall
be served upon all parties, and shall
contain adequate references to the
record and authorities relied on.

Subpart E—Initial Decision and
Motion To Reopen a Hearing

§ 22.27 Initial decision.
(a) Filing and contents. The Presiding

Officer shall issue and file with the Re-
gional Hearing Clerk his initial deci-
sion as soon as practicable after the pe-
riod for filing reply briefs under § 22.26
has expired. The Presiding Officer shall
retain a copy of the complaint in the
duplicate file. The initial decision shall
contain his findings of fact, conclu-
sions regarding all material issues of
law or discretion, as well as reasons
therefor, a recommended civil penalty
assessment, if appropriate, and a pro-
posed final order. Upon receipt of an
initial decision, the Regional Hearing
Clerk shall forward a copy to all par-
ties, and shall send the original, along
with the record of the proceeding, to
the Hearing Clerk. The Hearing Clerk
shall forward a copy of the initial deci-
sion to the Environmental Appeals
Board.

(b) Amount of civil penalty. If the Pre-
siding Officer determines that a viola-
tion has occurred, the Presiding Officer
shall determine the dollar amount of
the recommended civil penalty to be
assessed in the initial decision in ac-
cordance with any criteria set forth in
the Act relating to the proper amount
of a civil penalty, and must consider
any civil penalty guidelines issued
under the Act. If the Presiding Officer
decides to assess a penalty different in
amount from the penalty recommended
to be assessed in the complaint, the
Presiding Officer shall set forth in the
initial decision the specific reasons for
the increase or decrease. The Presiding
Officer shall not raise a penalty from
that recommended to be assessed in the
complaint if the respondent has de-
faulted.

(c) Effect of initial decision. The initial
decision of the Presiding Officer shall
become the final order of the Environ-
mental Appeals Board within forty-five

(45) days after its service upon the par-
ties and without further proceedings
unless (1) an appeal to the Environ-
mental Appeals Board is taken from it
by a party to the proceedings, or (2) the
Environmental Appeals Board elects,
sua sponte, to review the initial deci-
sion.

[45 FR 24363, Apr. 9, 1980, as amended at 57
FR 5325, Feb. 13, 1992]

§ 22.28 Motion to reopen a hearing.

(a) Filing and content. A motion to re-
open a hearing to take further evidence
must be made no later than twenty (20)
days after service of the initial deci-
sion on the parties and shall (1) state
the specific grounds upon which relief
is sought, (2) state briefly the nature
and purpose of the evidence to be ad-
duced, (3) show that such evidence is
not cumulative, and (4) show good
cause why such evidence was not ad-
duced at the hearing. The motion shall
be made to the Presiding Officer and
filed with the Regional Hearing Clerk.

(b) Disposition of motion to reopen a
hearing. Within ten (10) days following
the service of a motion to reopen a
hearing, any other party to the pro-
ceeding may file with the Regional
Hearing Clerk and serve on all other
parties an answer thereto. The Presid-
ing Officer shall announce his intent to
grant or deny such motion as soon as
practicable thereafter. The conduct of
any proceeding which may be required
as a result of the granting of any mo-
tion allowed in this section shall be
governed by the provisions of the appli-
cable sections of these rules. The filing
of a motion to reopen a hearing shall
automatically stay the running of all
time periods specified under these
Rules until such time as the motion is
denied or the reopened hearing is con-
cluded.

Subpart F—Appeals and
Administrative Review

§ 22.29 Appeal from or review of inter-
locutory orders or rulings.

(a) Request for interlocutory appeal.
Except as provided in this section, ap-
peals to the Environmental Appeals
Board shall obtain as a matter of right
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only from a default order, an acceler-
ated decision or decision to dismiss
issued under § 22.20(b)(1), or an initial
decision rendered after an evidentiary
hearing. Appeals from other orders or
rulings shall lie only if the Presiding
Officer or Regional Administrator, as
appropriate, upon motion of a party,
certifies such orders or rulings to the
Environmental Appeals Board on ap-
peal. Requests for such certification
shall be filed in writing within six (6)
days of notice of the ruling or service
of the order, and shall state briefly the
grounds to be relied upon on appeal.

(b) Availability of interlocutory appeal.
The Presiding Officer may certify any
ruling for appeal to the Environmental
Appeals Board when (1) the order or
ruling involves an important question
of law or policy concerning which there
is substantial grounds for difference of
opinion, and (2) either (i) an immediate
appeal from the order or ruling will
materially advance the ultimate termi-
nation of the proceeding, or (ii) review
after the final order is issued will be in-
adequate or ineffective.

(c) Decision. If the Environmental Ap-
peals Board determines that certifi-
cation was improvidently granted, or if
the Environmental Appeals Board
takes no action within thirty (30) days
of the certification, the appeal is dis-
missed. When the Presiding Officer de-
clines to certify an order or ruling to
the Environmental Appeals Board on
interlocutory appeal, it may be re-
viewed by the Environmental Appeals
Board only upon appeal from the ini-
tial decision, except when the Environ-
mental Appeals Board determines,
upon motion of a party and in excep-
tional circumstances, that to delay re-
view would be contrary to the public
interest. Such motion shall be made
within six (6) days of service of an
order of the Presiding Officer refusing
to certify a ruling for interlocutory ap-
peal to the Environmental Appeals
Board. Ordinarily, the interlocutory
appeal will be decided on the basis of
the submissions made by the Presiding
Officer. The Environmental Appeals
Board may, however, allow further
briefs and oral argument.

(d) Stay of proceedings. The Presiding
Officer may stay the proceedings pend-
ing a decision by the Environmental

Appeals Board upon an order or ruling
certified by the Presiding Officer for an
interlocutory appeal. Proceedings will
not be stayed except in extraordinary
circumstances. Where the Presiding Of-
ficer grants a stay of more than thirty
(30) days, such stay must be separately
approved by the Environmental Ap-
peals Board.

[45 FR 24363, Apr. 9, 1980, as amended at 57
FR 5325, Feb. 13, 1992]

§ 22.30 Appeal from or review of initial
decision.

(a) Notice of appeal. (1) Any party
may appeal an adverse ruling or order
of the Presiding Officer by filing a no-
tice of appeal and an accompanying ap-
pellate brief with the Environmental
Appeals Board and upon all other par-
ties and amicus curiae within twenty
(20) days after the initial decision is
served upon the parties. The notice of
appeal shall set forth alternative find-
ings of fact, alternative conclusions re-
garding issues of law or discretion, and
a proposed order together with rel-
evant references to the record and the
initial decision. The appellant’s brief
shall contain a statement of the issues
presented for review, a statement of
the nature of the case and the facts rel-
evant to the issues presented for re-
view, argument on the issues pre-
sented, and a short conclusion stating
the precise relief sought, together with
appropriate references to the record.

(2) Within fifteen (15) days of the
service of notices of appeal and briefs
under paragraph (a)(1) of this section,
any other party or amicus curiae may
file and serve with the Environmental
Appeals Board a reply brief responding
to argument raised by the appellant,
together with references to the rel-
evant portions of the record, initial de-
cision, or opposing brief. Reply briefs
shall be limited to the scope of the ap-
peal brief. Further briefs shall be filed
only with the permission of the Envi-
ronmental Appeals Board.

(b) Sua sponte review by the Environ-
mental Appeals Board. Whenever the En-
vironmental Appeals Board determines
sua sponte to review an initial deci-
sion, the Environmental Appeals Board
shall serve notice of such intention on
the parties within forty-five (45) days
after the initial decision is served upon
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